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OPINION NO. 20 

INITIA'rIVE AND REFERENDUM - Power to amend law pending referendum 
election; 
INITIATIVE AND REFERENDUM - Power to repeal law subject to pendIng 
referendum election; 
STATUTES Effective date of law approved by referendum after 
suspension by referendum petition; 
MONTANA CODE ANNOTATED - Sections 1-2-109, 1-2-201(1), 13-27-105; 
MONTANA CONSTITUTION OF 1889 - A~tlcle V, section 1; 
MONTANA CONs'rITUTION OF 1972 - Article III, section 5; 
MONTANA LAWS OF 1993 - Chapter 634; 
OPINIONS OF THE ATTORNEY GENERAL - 45 Op. Att'y Gen. No. 18 (1993), 
42 Op. Att'y Gen. No. 21 (1987). 

fiELD: 1. The Legislature lacks the power to modify the measure 
upon which the voters will vote in the election on 
IR 112. That measure is HB 671, as codified in 1993 
Mont. Laws, ch. 634. 

2. The Legislature retains the power to enact measures prior 
to the referendum election on IR 112 which change the 
taxation of income and corporate lIcenses. Such measures 
may be enacted contingent upon the approval of HB 671. 

3. The Legislature lacks the power to repeal legislation 
whose effectiveness has been suspended by referendum 
petition under Mont. Const. art. III, § 5, until the 
legislation has become effective following a vote of the 
people. 

4. If approved by the voters, HB 671 becomes effective upon 
the completion of the canvass of the election results. 

5. Approval of HB 671 would include approval by the people 
of its retroactive application to tax years beginning 
after December 31, 1992. 
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lion. Fred Van valkenburg 
PresIdent 
Montana state Senate 
Capitol Station, Room 305 
lIelena, M'f 59620 

Dear Senator Van Valkenburg: 

You have requested my opinion on four questions relating to the 
interrelationship between 1993 Mont. Laws, ch. 634 (commonly known 
and hereafter referred to as "liB 671"), a bill which made 
significant changes in Montana's income and corporate license tax 
laws, and IR 112, an initiative petitIon seeking a referendum vote 
on liB 671. Following the enactment of liB 671 by the legislature 
and its signature by the Governor, voters submitted petitions to 
the Secretary of State bearing the signatures of a sufficient 
number of voters both to refer liB 671 for approval or rejection by 
the voters and teo suspend its effectiveness pending the referendum 
election. You have posed ques tions which I have phrased as 
follows: 

1. May the legislature enact a bill requiring the 
election on IR 112 be held on a date other than 
November 8, 1994, the date which appeared on the 
initiative petitions and on which the next 
regularly scheduled statewide general election will 
be held? 

2 . 

3. 

Prior to the election on IR 112, does 
Legislature have the power to amend HB 671? If 
what effect would the amendment have on 
referendum election? 

Prior to the election on IR 112, does 
Legislature have the power to repeal liB 671? 
so, what effect would the repeal have on 
referendum election? 

the 
so, 
the 

the 
If 

the 

4. If HB 671 is sustained by the voters in a 
referendum election held in 1994, what effect will 
the result of the referendum election have on 
income and corporate 1.icense tax I Iabil i ties for 
calendar years 1993 and 1994? 

In your opinion request, you asked that I answer the questions you 
pose serially rather than in a single opinion, due to the 
exigencies of the current special legislative session. I have 
earlier submitted a response to question 1 under separate cover. 
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45 Op. Att'y Gen. No. 18 (1993). My responses to questIons 2, 3 
and 4 follow herein. 

1. 

The Montana Supr:eme Court has described the referendum as a species 
of legislative action, akin to submission of a bill to a third 
house of the legislature for its concurrence prior to its finally 
becoming law.~l::,ilJc~§!X reJ,. lIay v.JiJslerson, 49 Mont. 387, 407, 
142 P. 210, 213 (1914). However, the analogy between the 
referendum and a third house of the legislature is not perfect, 
since the people lack the ability, which a legislative chamber has, 
to enact amendments to a referred law. Their choice, rather, is to 
approve or reject it as is. The referendum is, in effect, a 
popular veto of the actions of the legislative assembly. Id. 

Your second question asks whether and to what extent the 
legislature may amend lIB 671 prior to the referendum election. The 
reference to amendments to liB 671 lends i tsel f to confusion. 
liB 671's effectiveness is suspended, and it will not become 
effective until that suspension is lifted through an affirmative 
vote of the people. Technically, there is nothing for the 
legislature to amend until such time as HB 671 is in effect or 
finally approved by the voters. There is, however, a referendum 
petition which will be the subject of a public vote at some time in 
the future. There is also a body of law with reference to income 
and corporate license taxes. Your inquiry deals with the extent of 
the legislature's power to enact laws which either affect the 
wording of the pending referendum ballot issue or change the laws 
with respect to income and corporate license taxes. 

Your question must be divided into two parts. First, does the 
legislature have the power to change the text of the law which will 
be referred to the voters In the IR 112 election? Second, does the 
legislature retain the power, prior to the IR 112 election, to make 
changes in the income and corporate license tax laws, either as 
interim measures to be in effect prior to the election or as 
changes in the law to become effective contingent upon approval of 
IR 112 by the voters? 

The power of the legislature is plenary, such that the legislature 
may enact laws on any subject not forbidden by the constitution. 
See, e.g., State ex reI. Bonner v, Dixon, 59 Mont. 58, 76, 195 P. 
841, 844 (1921). The constitutions of some states have 
affirmatively removed initiated or referred laws from the 
legislature's power. seELL~9-" Ward v. Industrial Comm'n, 70 
Ariz. 271, 219 P.2d 765 (1950) (applying art. IV, pt. I, § 1(6) of 
the Arizona Cons ti tution, which prohibits the legislature from 
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amending or repealing initiated or referred laws which have been 
approved by the voters). Montana's constitution has no such 
language, and the Montana Supreme Court has clearly held that the 
legislature retains the power to modify referred laws. State _!1.li 
rel. Goodman v. Stewart, 57 Mont. 144, ISO-51, 187 P. 641, 643 
(1920); 42 Op. Att' Y Gen. No. 21 (1987). In flrsLCoI)!olpeJltal Sa'LL 
liLl&2.~Y.",._ Di£ector, 229 Md. 293, 183 A.2d 347, 350-51 (1962), the 
Maryland Court of Appeals followed this reasoning in rejecting a 
claim that the filing of referendum petitions divested the 
legislature of the power to adopt a measure pending the referendum 
election. 

I find the reasoning of the court in Ginsburg v. Kentucky Util. 
Co., 83 S.W.2d 497 (Ky. Ct. App. 1935), persuasive on this point as 
well. The case concerned a local ordinance providing for 
construction of a municipal electric utilIty. The voters 
petitioned for a referendum election on the ordinance, and they 
were granted an injunction against the sale of the bonds 
contemplated by the ordinance until such time as the measure was 
approved by the voters. After the petition was f1 led, the town 
council repealed the ordinance. The court held that the repealer 
did not violate the injunctIon, nor did it unlawfully evade the 
referendum process. The voters sought the referendum specifically 
to prevent the ordinance from taking ef fect. 'rhe town council gave 
them the result they sought by repealing the ordinance. As long as 
the repealer was not a subterfuge under which the town sought to 
reenact a similar ordinance and evade the referendum election, the 
court found no impropriety in the repealer. 

The holding in Ginsburg is consistent with what appears to be the 
majority rule in other jurisdictions, that a legislative body 
retains the power to amend a law pending a referendum election, so 
long as the legislative body acts in good faith and does not seek 
to evade the referendum process by repealing and subsequently 
reenacting the referred law without significant change. See, e.g., 
Wicomico County v. 'rodd, 260 A.2d 328 (Md. 1970); Gilbert v. 
Ashley, 209 P.2d 50, 51 (Cal. ct. App. 1949); Utah Power & Light 
Co. v. Ogden, 79 P.2d 61 (Utah 1938); Keighly v. Bench, 63 P.2d 
262, 265 (Utah 1936); Megnella v. Meining, 157 N.W. 991, 992 (Minn. 
1916); see also Annotation, 33 A.L.R.2d 1118, 1130-34 (1953) 
(collecting cases); but see Oklahoma Tax Comm'n v. S!fIith, 610 P.2d 
794, 806 (Okla. 1980) (contra); In re Referendum Pet. No. I, 220 
P.2d 454, 459 (Okla. 1950) (contra); Qginion of the ,Justices, 174 
A. 853, 854 (Me. 1933) (contra). The Montana Supreme Court has not 
had occasion to decide this issue, but I believe it WOliid follow 
the majority rule. 
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[n Oklahoma 'l'ax Comm'n v. Smith, 610 P.2d 794 (Okla. 19BO), the 
Okl;:'h';maSupreme--Courtdealt~~ith a related but distinct issue, 
holding that the legislature retained the power to adopt laws 
dealing with subject matter which was before the voters in a 
pending initiative election. The court distinguished the situation 
presented by your request for opinion, suggesting that the rule 
with respect to a referendum would be different and that the 
legislature could not amend the law in an area in which a 
referendum election was pending. Id. at B06, citing In re 
Rej'e~endl!I!t Pet. No. 1_, 220 P.2d 454 (Okla. 1950). 

The latter observation is dictum, and for the reasons discussed 
herein I do not find it persuasive. [do agree with the Smith 
court as to one aspect of its opinion, however. In reaching its 
conclusion, the Oklahoma court held that the legislature lacks the 
power to change the terms of the measure upon which the people will 
vote. 610 P.2d at B06. The issue which will be submitted to the 
voters in the referendum election currently scheduled for 
November B, 1994, will be the terms of liB 671 as enacted by the 
Fifth-third Legislative I\ssembly and codified in 1993 Mont. Laws, 
ch. 634. 'fhat is the "act of the legislature" upon which the 
people have exercised their power of referendum, §ee Mont. Const. 
art. III, § 5, and the legislature does not have the power to 
require submittal of a different issue in the IR 112 referendum 
election. 1\ bill requiring that the referendum election be 
conducted with respect to a different amended act would clearly 
infringe the people's right of referendum. Thus, it is my opinion 
that the legislature does not have the power to enact a bill 
changing lIB 671 as it will be submitted to the voters. 

1I0wever, the ordinary powers of the leg islature have not been 
otherwise diminished by the referendum power found in article III, 
section 5 of the consti tution. The legislature remains free to 
adopt legislation dealing with income and corporate license taxes. 
Thus, the legislature wou ld have the power to enact a law providing 
that, upon the contingency of liB 671 becoming effective following 
a referendum election, Its provisions will be amended in some 
regard, or even repealed entirely. ~f._ 2 ;>llthgriand Statutory 
<;;9-'kSL);"1l<::_tion § 33.07 " n.6 (5th ed. 1993) (collecting cases holding 
that legislation may be made effective contingent upon a vote of 
the people). I\s not_ed above, the Montana Supreme Court has clearly 
held that the legislature has the power to amend laws adopted by 
ini tlatl ve or referendum . SUi te ex rel_. Goodman v. Stewart, 57 
Mont. 144,150-51, 187 P. 641, 643 (1920); 42 Op. Att'y Gen. No. 21 
(19B7). 

The legislature could also make changes in the income and corporate 
license tax laws, including changes effective only during the 
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per lod when HB 671' s ef fecti veness is suspended by the current 
referendum petitions. If the law were otherwise, the legislature 
would be powerless to act in the face of an emer'lency situation 
which could conceivably arise siLlIer from ti,e people's power to 
suspend the effectiveness of laws pending a referendum or from 
other unrelated exigencIes. 

A hypothetical example illustrates the point. liB 671, in addition 
to adopting changes in the tax laws, repealed the existing 
provisions for itemized deductions for income tax purposes. 1993 
Mont. Laws, ch. 634, S 22. Suppose, for example, the legislature 
had placed the repealer language from liB 671 in a separate bill 
'rather than incorporating it in liB 671. 'rhe suspension of liB 671 
effectively reinstated the income tax laws previously in effect, to 
the extent they had been changed by liB 671. 1I0wever, the referral 
of HB 671, and the suspension of its effectiveness, would not of 
itself supplant a separately enacted repeal of the existing tax 
deduction laws. Under this hypothetical state of facts, if the 
referendum on liB 671 were to have the ef fect 0 f dives ting the 
legislature of the power to act in this area pending the election, 
Montana would have an income tax structure with no provisions for 
itemized deductions from income. Nothing would preclude the 
legislature from enacting provisions allowing itemized deductions 
pending the referendum election in such a case. 

The universe of potential amendments to existing corporale and 
income tax law is endless, and an attempt to evaluate all of them 
quickly enters the realm of speculation and conjecture. The 
legislature should be aware, however, that courts in other 
jurisdictions have held that amendments may not be used to infringe 
the people's power of referendum. Consequently, legislation whose 
effect was to undo the suspension of HB 671 prior to the referendum 
election might be vulnerable to a successful court challenge, and 
could not be relied upon to obviate the need for an election on 
IR 112. See Citizens for Financially Responsible Gov't v. Sl2okane, 
99 Wash. 2d 413, 662 P.2d 845, 852 (1983). ' 

In sum, the legislature retains the power to enact laws dealing 
with the subject matter of income and corporate license taxes, 
despite the pending referendum election on HB 671. The enactment 
of legislation in this area cannot change the text of the measure 
to be submitted to the voters and any enactments of the legislature 
in this area will not affect the necessity of holding a referendum 
election on IR 112. 
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I I . 

Your third questioll deals wIth the legislature's power to repeal 
liB 671 prior to the referendum election. Because of the peculiar 
status of liB 671 as a law suspended by referendum petition, it is 
my opinion that the Leqlslature does not Ilave the power to repeal 
it. 

A bill may not be "repealed" prIor to Its enactment by t.he 
leqislative authority. Repeal siqnifies the abroqation of one 
statute by another. But te & Boston .. Consol. Mining Co. v. Montana 
Qr:"L .. l'!Jx~hQ.s_.lr.1LCQ.... , 2 4 ~M 0 11 t~-----U5-, -i 3 3, 6 0 P. 1 0 3 9 , 1 0 4 2 (1 9 0 0) . 
liB 671 has not been finally enacted by the leqislative authority of 
the state of Montana, and it 1s therefore not a "statute." It 
lacks the concurrence of the people, and pursuant to the terms of 
Mont. Const. art. III, § 5(2), it becomes operative as law "only 
after it is approved at an election." !'i~e also Mont. Code Ann. 
§ 13-27-105(3). Because it.s effectIveness is suspended pendlng 
further leqislative action through the referendum process, it is 
not a statute and it may not be repealed by the legislature until 
after the people have qiven it their approval. 

If liB 671 had not been suspended by the referendum petitions, 
di f ferent considerations would come into play. Article I I I, 
section 5, provides that a law which has not been suspended "is in 
ef fect. " 1'he Montana Supreme Court, in interpretinq the 
predecessor provls1on of the 1889 constitution, held that a law 
which has not been suspended is in effect tlntil the result of the 
election disapproving it is proclaimed as provided by law. Lodge 
y_._AyeLf?, 108 Mont. 527,534-35,91 P.2d 691,694-95 (1939); 
[J,tzj:lQtrl£t---"-'_!loi!.J::.<!...9 .. L.J<;_~aminers, 105 Mont. 234, 240-41, 70 P.2d 
285, 287-88 (1937). I express no opinion here on the issue, which 
your opinion request does not present, of whether the legislature 
may repeal a law which is the subject of a pending referendum 
RIRct ion bu t whosR ef fecti veness has not been suspended under Mont. 
Canst. art. III, § 5. 

There is authority in other states for the proposition that repeal 
of a law subject to a pRnding referRndum election obviates the need 
for the election to be held. !'iee.L...~.,.g,-, Yakima v. Huza, 407 P.2d 
815 (Wash. 1965). Since It is my opinion that the leqislature may 
not repeal liB 671 prior to its fInal enactment by the people, I 
need not address the issue of whether repeal would obviate the need 
for an election. 

Ilowever, the legislature retains the power to withdraw its consent 
to a law it has enacted which has been the subject of a successful 
referendum petition. Just as the concurrence of the people is 
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required to sustain such a law, the continued concurrence of the 
legislature is required to maintain its effectiveness. The 
legislature retains the power to repeal ldws enacted by initiative 
or referendum. State ex rei. Goodman v. Stewart, 57 Mont. 144, 
150-51, 187 P. 641, 643 (1920-);-4i-op-:-Att-;yGe-;;: No. 21 (1987). 
If liB 671 were to be approved by the people, the legislature would 
retain the power to call itself into session the day after the 
election results were official and repeal the law in its entirety, 
if it chose to do so. The only lawful check on such activity, 
other constitutional requirements having been observed, is in the 
responsibility of the legislators to answer to the voters at the 
ballot box for their actions. Qgg OJ<;lahoma 'I'diLJ":'2IUm'lL",-,-Smlth, 
610 P. 794, 806 (Okla. 1980). 

II I. 

Your fourth question deals with the effective date of liB 671 if it 
is approved by the voters in the referendum election. You inquire 
whether liB 671 can have any effect on the tax liability of a 
Montana taxpayer before the time it is approved by the voters. 

With regard to this question, the language of the 1889 constitution 
. is clearer than that of its 1972 counterpart. Article V, section 1 
of the 1889 constitution provided, in pertinent part: 

Any measure referred to the people shall still be in full 
force and effect unless such petition be signed by 
fifteen per cent. of the legal voters of a majority of 
the whole number of the counties of the state, ill which case 
the law shall be ill operative lIlltii sllch time as it silall be passed UpOIl at all 
election, IIllIi the result hilS been determined IIlld declared liS provided by law. 

(Emphasis added.) The intent of this language is clear. It holds 
"inoperative" a suspended law "until" i.t has been approved by the 
people in a referendum election. 

Article III, section 5(2) of the 1972 constitution contains the 
following language on the effectiveness of a law subject to a 
referendum: 

An act referred to the people is In effect until 
suspended by petItions signed by at least 15 percent of 
the qualified electors in a majority of the legislative 
representative districts. If so suspended the act shall 
become operative only after it is approved at an 
election, the result of which has been determined and 
declared as provided by law. 
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While the first senten.:e of the 1972 constitutional provision, read 
in isolation, would appear to allow a construction that a suspended 
law is effective wIth respect to transactions which occur "until" 
petitiollS bearlllg sufficient signatures have been filed to suspend 
it, in my opinion this would be an erroneOllS construction for two 
reaSllns. Pirst, and most important, it would not give full effect 
to the second sentence of the section, which states that a 
suspended provision "shall become operatIve "ILlY after it is 
approved at an election." (Emphasis added.) 'rhis sentence clearly 
contemplates that a sllspended provision is "inoperative" in the 
same sense as that intended by the 1889 constitution, i.e., it is 
of no force and effect until approved at an election. 

Second, there is no I ndication In the constitutional convention 
proceedings that the change in language between the 1889 and 1972 
constitlltions was intended to work a change in the law. Rather, 
the transcripts and committee reports with respect to the provision 
which became article IIr, section 5 clearly suggest that the 
convention thought it was using clearer and more modern language to 
express the same legal concepts which were found in the 1889 
constitlltion.S~ee,~ __ e"-g~,~, II J2-7L.Mon!:--,_~QJ!1L~,---__ (':gnv-,- 820 (1981) 
(committee report statIng that "[tjhe only changes" from the 1889 
version were in the number of petition signatures required, and 
that the two provisions were otherwise "analogous"); VII 1972 Mont. 
(:onst_._~Ql!Y--,~ 2717 (1981) (remarks of Delegate Etchart) (stating 
that "the only changes" from the 1889 provision were in the number 
of signatures required, and that the 1972 language was "parallel" 
to the earlier language). 

The legislature has specifically addressed the effectiveness of 
initiatives and referenda in Mont. Code Ann. § 13-27-105, which 
provides in pertinent part: 

(3) IJnleAs specifIcally provided by the legislature in 
an act re[er~ed by it to the people or until suspended by 
a petition signed by at least 15% of the quaUfied 
electors In a maj •• rity of the legislative representative 
districts, an act refe~red to the people is in effect as 
provided by law until it Is approved or rejected at the 
election. All act that is ~ejected is repealed effective 
the date the result of the canvass is filed by the 
secretary of state under 13 27~·503. An act referred to 
the people that was in effect at the time of the election 
and is approved by the people remains in effect. All act 
Ihm Ims SIl.I[JI!/u/ed h), a pelilio/l and is apl,rol'ei/ hy Ihe people i~ e/Jeclil'e Ihe 
dale Ihe res1l11 of Ihe call1'ass is(iled hy Ihe seerelmy 0(.1/(/1(' ullder 13-27-503. 
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(Emphasis added.) In my opinion, liB 671 is currently not "in 
effect," and Vlill not be "in effect" until the results of an 
election approving it are e;;Labli;;hed by canvas;;, a;; provided in 
Mont. Code Ann. S l3~27~105. 

'If liB 671 Vlere ;;iient Vlith ['e;;pecL lo il;; etteclive dale, the above 
discu;;slon Vlould be dlspo;;itlve, and liB 671, If approved by the 
voters, Vlould be applicable to income earned alter It becomes 
effective as provided in Mont. Code Ann. S 132'1-105. lIoVlever, 
liB 671 contains a peculiar effeclive dale provi;;iofl Vlhich, in my 
opinion, compels a different result tor this piece ot legislation. 

All legislation has an effective date, either a date particularly 
stated in the bill itself, or, if no date is ;;pecified, either 
January 1, July I or October I to 1l0Vling passage and appL-ova I, 
depending on the nature of the statute. Mont. Code Ann. S 1-2-
201(1). Further, legislation may be made to operate retroactively 
in some cases if the legislature expressly so declares. Monl. Code 
Ann. S 1~2-109. 

liB 671 contains the folloVling effective date provision: 

[This act 1 is ef fect i ve on passage and approva.l and 
applies retroactively Vlithin the meaning of 1-2-109, to 
tax years beginning after December 31, 1992. 

1993 Mont. LaVIS, ch. 634, § 23. '['his provision i;; pact of JIB 671, 
and VIi 11 be among the provisions submitted to the voters for 
approval pursuant to IR 112. 'rhe voters will not be given the 
option of amending lIB 671 to change its effective date, since the 
referendum process envisions only a choice between approval, in 
toto, of the legislative enactment, or disappcoval. If the voters 
approve liB 671, it is my opinion that they Vlill have approved its 
retroactive application to tax years beginning after December 31, 
1992. 

You have not asked my opinion as to the specific issue of Vlhether 
tIle legislature, or the people through referendum, may, consistent 
Vlith the federal or state constitutions, enact a bill changing the 
tax rate applied to income earned in earlier tax years, as liB 671 
Vlould do if approved by the voters. I express no op inion here in OIl 

that question, in keeping \-lith the longstanding practice of this 
office to avoid expressing opinions 011 the constitutionality of 
proposed legislation, especially Vlhen no opinion on the 
constitutional issue has been requested. 
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IV. 

The dlscllssion in Parts I and II above refers only to the existence 
of legIslatIve power under our constitution lo repeal HB 671 
prospectively or to change the income and corporate license tax 
laws pending lhe referendum election. [express no opinion as to 
the advisability of any substantive amendments to Montana's tax 
laws pending t.he outcome of the referendum election. I note, 
however, that the Montana Supreme Court has been vigilant in 
protecting the people's right of initIative and referendum, and any 
legislation totlching these issues certainly will, if challenged, 
receive exacting scrutiny by the courts to ensure that it does not 
interfere with the right of the people to express their will with 
reference to lIB 671. 

'[,IIEREFORE, IT [S MY OPINION: 

1. The Leg is la Lure lacks t.he power to modi fy the measure 
upon which t.he voters will vote in the election on 
If< 112. That measure is HB 671, as codified in 1993 
Mont. Laws, eh. 634. 

2. The Legislature retains the power to enact measures prior 
to the referendum election on IR 112 which change the 
taxation of income and corporate licenses. Such measures 
may be enacted contingent upon the approval of HB 671. 

3. The Legislature lacks the power to repeal legislation 
whose ef feet I veness has been suspended by referendum 
petition under Mont. Const. art. III, § 5, until the 
legislatIon has become effective following a vote of the 
people. 

4. I f approved by the voters, HFl 67 I becomes effect.i ve npon 
the completion of the canvass of the electIon results. 

5. Approv,d of liB fi71 would include approval by the people 
of its rplrnaetive i1pplication to tax years beginning 
after December ]], 1992. 

jpm/cdtldm 


